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New Zealand Ltd v Espagne?Z&FerR [ #7 E2EH
AR SR RE - HalE S —3
HIBABEE © 1 LERE ) AL Al (rerum
cognoscere causas) ’ IEEREAEPESIERE
RFEMETT R A o o FRERTAD - 5582 B2 IRIER
B R — % AR E T B 2 RIS TR
GRS - BRAREIN S - TR AEEK

EERRERN—EHEINE - BT R AT
JEBLAE R Z P AERIRBH 6% - A RER HAT Ry
ARPEEEEAT - DIREERG] - KRR
AT LR R ik LR ERE R Z RO A -
TaRAT R NETRFOHIBFE ARG IRIR B2 %
o TEEIT R ABRZEEES G EAER
HIHE R R -

AR S IR R B PR AR B R o oy TR
B LIRIREIFR (cause in fact) ; Bl TiEfRE
RISRBAFR (legal cause) 4 ° o HE _LKIRETR
e iNe S ey o i au SN IPSE S| - IR N i
FEEEHIFILL T ORIERREE R o TF R FIET 2
FAE 5 mBASEE ERIRBRE - Bl
HHEAERE ERREG - B ERRERE
P B E S o MARE AR A SR
%R (public policies) ~ LIk HAYSIABRIFZ
BORTEAIERS - ot BlEH a2 2w R

* A EARE ¥ ERFREFRATHELIBTRA 5 R
H1: 2 T4 (RERFRETERL B4 EXARMMGEEHRBRZNER LA ZRZHG)

(P Rotesix%) 84 » 20024-6H * B5-6 °

3£2:(1961) 105 CLR 569, 591.

3£3 : Sarah Green, Causation in Negligence, Hart Publishing 1 (2015); HLA Hart & T Honoré, Causation
in the Law, Oxford University Press 9-10 (2nd.ed., 1985).

E4 0 EFHE RlzEL A2 -

x5 : Richard W. Wright and Ingeborg Puppe, Causation: Linguistic, Philosophical, Legal and Economic,

91 Chi.-Kent L. Rev. 461, 463 (2016).
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PRI Bl 2 o 1 G B (RO Z IRIER
o PRECE (L HE R L KR BA TR - S0 B

By 0 (BXGE2HE) 36438 2007F9A » H455 ©

T AP G E RN FIRT R E AN G H A

B4t 483 (The Separate Customs Territory of

Taiwan, Penghu, Kinmen and Matsu, TPKM ) 78 #l % 4E

38 ET# Bzl A3

EO: AT (RFERETRMAEEFLEARMGIEEITARBEFRMZIALRI) » (BREFSEF

%) 6081 0 19984124 » §205-208 -

AR (REITLBAEEZIAR—REE) » (FIKREEEHE) 564 2006F6A >

310

H222; %4 (BHATAE) > A > BITHIK > 2015464 » B257-259 »
11 BfEL > RArE - 5225 ¢
3112
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: Raymond Youngs, English, French & German Comparative-Law, Routledge 486 (3rd ed,, 2014).



ABTRIRFRE S AL - B EEREHFHEELE
RIS B - ER i E R AR
PR SR R B AR A SR BORTAT - B
IEE ~ MR HB R ERE & TR - L
AEIT R NESROLAR R - WA#HEL
BEAR - AREEMFFIERR - B (TRIL
LIRIRBAGR - ZBOLJARE S R BRI AR
ZHAE o (HLEAHE ZIKIREFR - BT
EROLEAREHIE - MRS IR RN
REATRZHIES -

HEERE 1 01 E G LT 4435 REH]
TRANME « T PRI T Ry 28 - [E DU R
ZATR AT B4 - I FHREHERER
R PR R HOR LB (B T SRR L A E A
REAFR L ) o MEMERIREAGRIH TR
fha S THHEME . ARG - SEHETE T IRM:
FAtR s & - ARG THEE. - 48
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EBEANFIRBUAbE A CGER) - RIS
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RE ik - EREE BB T R - FEERHL
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Fl) > 6041081 > 20094104 » E36 °
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3216 :
E1T:
3£18:
319

BRALE » Fl3E6 0 BHT °

BRAAE - F326 > AB9 e

BRIAE  (BHATHE) - LB 2017TH7H » B326 ¢

: Richard W. Wright, Causation, Responsibility, Risk, Probability, Naked Statistics, and Proof:

Pruning the Bramble Bush by Clarifying the Concepts, 73 Iowa L. Rev. 1021, 1022 (1988).

3220 RILE » Fl3E6 - HE9 -
3x£21 : Green, supra note 3, at 58-59.
3122 : Hart & Honoré, supra note 3, at 122-125.

23 RIAE 0 FlE6 BTO0
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FiriE B 2K #&E (Substantial Factor
Theory) » FEZGRRyIHBN Lt B (REHE
M ERIRFERZCAGEGE - TR AT
REN R R BB G EERIKTT - R
BRFER TR AHNERZBERNE
ZEor - R - ERELL TR AR
[F] —F R 2 RER - A DR HIET - HE R
Fff AR ERES 5 TELIER IR - Al
17 R NRF IR BB R ER SR » BUERER -
BT Rt Ry 3 A S E B IRIKZS - DA
KBER B - 1R BRAEST R k58 5l

(The American Restatement of Torts, Second )
FHA2BRUE ¢ T (DBRE ZFMUES - 1T
R ARFBRITER - BEFEREA - AT
AN RAT R BN G [RE M A0 3 & B 2 A
# o (FEMEA IR A B > Hrh—
FHRAT R BRI - —FHIHTRAZANE
1T RS (BT —1E 782 e DUEEU A
HER - AT R A E@ KRR REA R A
LEBEKNZR o 5 AR EBIREERLUE
B PR B i s F L RIRBA PR L BEEBLE - 1M
EEESE SRR L S

() DRSS P

HimE 2T - DIRSGEASE R (Causal
Link theory) » HUAGEHEL B2 el Bl R < IR
BRTREE © FTalRIFSEAS - i Rt TPE
- RS DB R R PR B e
A RQE B/ AETRENE (cumulative
effect) » RIEHERRIR Fizsdihs - SfERIR
E3E% (causal tendency ) 28 » [WHFH R RLEPSE
TR QRS R F < AN - e ERTZ
FORERQBFMMAR BB ~ BUERTZBIHE
HEREPEM - FRQBHIIAREL » %
BPSEATR M BQRS R P [ RG4S -
KU - el T R B I RRE IR & A B
R A s B R R BT » 2RI GG B A
O R IAIRER R mEE RN (FEERE R
BRI B R EE BRI -

SRIM » RER EIRIRBAGRZ Gt - 8 FE2 A
CA AR K SR E A A 17 i 35 B A P ER
RAMEEN R EREESFERIR (actual
causation) ZA[HE ; F§¥ » HRPHEMAZHIBL
E R E A R QB B A VTRENE - IV EE
DAGRAE & [ RE20 » HIAn K ELEAR ser s —
EGBRETRENE ~ HEEREFEL —EL
fakmtk - (HE B UARBAEICCHEREFEO -

2224 : Richard W. Wright, Causation in Tort Law, 73 Cal. L. Rev. 1735, 1782 (1985).

325 RIAE 0 BlZE6 AT4 o
26 RRIAT - BlATIE > AB9 e

327 @ Guido Calabresi, Concerning Cause and the Law of Torts: An Essay for Harry Kalven, Jr., 43 U.
Chi. L. Rev. 69, 71-72 (1975); Francesco Parisi, & Vincy Fon, Causation and Responsibility: the
Compensation Principle from Grotius to Calabresi, 64 Md. L. Rev. 108, 108 (2005).

2128 : Guido Calabresi, The Decision for Accidents: An Approach to Nonfault Allocation of Costs, 78
HAjv. L. REv. 713, 740 (1965); Steven Shavell, An Analysis of Causation and the Scope of
Liability in the Law of Torts, 9 J. Legal Stud. 463, 468 (1980).

329 ! Ronald J. Allen & Michael S. Pardo, The Problematic Value of Mathematical Models of Evidence,
36 J. Legal Stud. 107, 112-13 (2007); Dale A. Nance, The Reference Class Problem and
Mathematical Models of Inference, 11 Int'l J. Evidence & Proof 259, 259-260 (2007).

2230 : Kenneth S. Abraham, Self-Proving Causation, 99 Va. L. Rev. 1811, 1853 (2013).
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INU SRR Ry SEBITTER 5. L. Mackiefft
feth - ANEGR e BN T e B IR B
P —E A A HELERIER 7 (Insufficient
but Non-redundant parts of a condition which is
itself Unnecessary but Sufficient for the
occurrence of the effect, INUS) 31 o INUSfEE{:
B < AR BRAE - (RR e 2 T A PR
Q. Bbhy "3EP1, P2, Pmo HIQ ZZIA
I — PR TR e |32 - BfEPL, P2,
Pmf& R JEFE HMEL X T~ - B RZ T2
FRLERIE - EIR R LT o R PE A EHA TS
vipras i

R B B B 2 S R G B G PR O A -
EERFIAINUSRIFZHZ BRI T - AR
A SEES MR < PR OE AR MU R 5 - 22T
B RSB E R K ZINUSHRAE - "SRR
£ 3 AINES G 3 L R IRISRER A - (KL
= RIN USRI F2 16 2 R R A — € SHb [
W IFRKIEE (causal field) ° 41 T J2fT/EEE
BUE A AL LS ? (What caused this
man's skin cancer ?) | MEFEERR By THEE
fE A PEE SRR AT RS EE 1HEE
DUZEFAAERSIE 1 A1 Rl - R S B
J# ? (Why did this man develop skin cancer

now when he did not develop it before ?) | *

DRI EEARER ST AT FE R e L INU SR 4=+ HUl
FZNCBAEACE (AR ) - AR FRE
A L SR PRI QR3S
(19) FeERIESE

FEBGRIFER - Bt T T R LB RISRE
(Necessary Element of a Sufficient Set, NESS
test) - JOFE S HEIE R KA EURE R PR =l SR
ZFeor iR - R EERIRBIFRERAL © R
At AR R A R PR - FHSERIERE
Richard W. WrightSEH A3 » HIRFEAA
REPRIGF » MERL 1 28 R AR e T B RS
0 R AR B AR L KR
(causality) ~ BamF1EH] (generalization) *
BASE SE SRR SPAY 2 A L IvAVSE S|
QUM - BIFTERIRERBAGRS® - #52 » BEARIKIR
R PRES B b o a8 vk AU B SRR P 4 - Al
JEHE T ] BEA R E iR A BIKER B 2 i
FATRROF AR 0055 - B BRI A etk
T ERAAAERT » E AR TE 2 AR HAG AR50 -
It BT e TR — DR R R A 2 Fe
TrRfE - AL B — RUR B R e - E
B R TR e TR R BBy - EEE R
RiFse ik " B TR R R
N 0 8% ToRtTIe o R o B - 4615 DL
Tl AE IR R o KT T B R30I AE
AR RE R R BEH ERRBR - &

2231 : J. L. Mackie, Causes and Conditions, Am. Philos. Q. 2 (4):245, 246 (1965).

332
F9H - B304 °

: Mackie, supra note 31, at 249.

BRIAE » F3E6 0 80 °

BlAfsE > A8l e

BRIAE > F3E17 0 B328 ¢

333
3134 :
335
3136 :
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PREEREEGwEE (viciously circular) ~H
5% I 102 A 6 e A 41 B (R B G o SRS ~ L
SRR K )2 #EEL (proliferation of causes) 39
% o kit » Richard W. Wright4OI[[EIfE » 7%
Rl B e (B PRI amAH IR - ST E 1T Ry
BT R R BN 5 3 FRE RIS
& BTH TR S SRR R B 2 e o0
et - MCE RS S M s B IR T B R 5
H » BB T# PG RN - JRERal o el
HERSESEE (background conditions) *
ABCKAT R P i AR+ IR fi i 5 43 A
EEEAE e
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i FITE B ST o T e BRI F A RS R RS 2
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REAZ o [K] L A B R 24 DU BA FREE R
TER IR PR FIERTIRAE -

DA ik s AR Bl - Hak s E B
REARZFIE - kb3t Ly 1075%
A 2 THZAT R L2 FETR - M A0
AT R » ZBIABUEC LB - bR T
Fo » HEE—MIETE - AW A R RG R
H o BMEADE R GR - 5 AEHE SR
REZGE - 5 AIA - HEikRriE 21T
B2 BB - AR AT R+ ZHIAREUE
Tk o BIGRPER (R A= -

HER OISR EERE 79 & 518305
RERFIAE © © - 2efi 15 5T Bl okt
BEVHR I - WHERIREALR o FRFAEE
i Z WK ARG R AN Sl & P T
fme g AT R BRI TS T R
# >~ FEMER - BT RER o FEFER
EER AT Ry i tm i L IR IR BRI rI 172
Pust - BEAIRAE - Tmkes 7 7 S L TR 5T

2237 : Wright, supra note 24, at 1788-1791.

3238 : Richard W. Wright, The NESS Account of Natural Causation: A Response to Criticisms, in
Perspectives on Causation, 285-322, 285 (R. Goldberg ed., 2011).

2239 : A. Beever, Rediscovering the Law of Negligence, Hart Publishing, 422-425 (2007); M.S. Moore,
Causation and Responsibility, Oxford University Press, 477-479, 494-495 (2009); Jane Stapleton,
Choosing What We Mean by “Causation” in the Law, 73 Mo. L. Rev. 433, 440, 444, 472-479
(2008); Richard Fumeton & Ken Kress, Causation and the Law: Preemption, Lawful Sufficiency
and Causal Sufficiency, 64:4 Law & Contemp. Probs. 83, 87, 98-99 (2001); David A. Fischer,
Insufficient Causes, 94 Ky. L.J. 277, 281-284, 289-291 (20086).

2240 : Wright, supra note 8, at 285, 321-322.

3241 : Chris Miller, Chris Miller, NESS for Beginner, in Perspectives on Causation, 323-338, 336 (R.
Goldberg ed., 2011); Wright, supra note 24, at 1792.

2242 : Green, supra note 3, at 9-10.
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BIHARBECRERT - HILRBBEEE
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BHIR FEHEAS © (DRF (Temporality)
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(Specificity) : fhuas i RIFIAS SR BGE T
——HERLRIY - RIS - (5)MR B
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ARSI - RIRBAFRATREMERER)
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model) : HEWEBESARBEREIET (98
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346 BRIAT 0 FATE AL2 -

FAT: ZAEE (RALFHELRERARMMGRALT M) » (RZFHELH) » 20418 » 200847

A E212; BRIAE  FZE1T > B353 -
3548 1 FRIBEE 0 Fl3E32 0 A 300 -

2149 : Austin B. Hill, The Environment and Disease, 58 Proceedings of the Royal Soc'y of Med. 295,

295-300 (1965)
350 ¢ BREFEE 0 F3E32 0 B302 -
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380 : %% BEl14 AT

381 @ Art. 3:103. Alternative causes

(B R EFREAT SR BRARMGEBTRMEE) - (2EMEHF) 194568

(1)In case of multiple activities, where each of them alone would have been sufficient to cause the

damage, but it remains uncertain which one in fact caused it, each activity is regarded as a

cause to the extent corresponding to the likelihood that it may have caused the victim's

damage.

(2)If, in case of multiple victims, it remains uncertain whether a particular victim's damage has

been caused by an activity, while it is likely that it did not cause the damage of all victims, the

activity is regarded as a cause of the damage suffered by all victims in proportion to the

likelihood that it may have caused the damage of a particular victim.

382
3183

”

P BEE14 A1l FR AW FlEE45 B12 -

If, in a case of damage, there is also fault on the part of the person harmed; he has to bear the

loss proportionately with the injurer; and, if the proportion cannot be determined, in equal
shares.” See Ken Oliphant and Barbara C. Steininger, European Tort Law: Basic Texts, Vienna:
Jan Sramek Verlag 1 et seq (2011).

Bernhard A. Koch, Proportional liability for causal uncertainty: how it works on the basis of a
200-year-old code, in Uncertain Causation in Tort Law, 67-86, 75 (Miquel Martin-Casals & Diego
M. Papayannis ed., 2015).
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3285 1 OGH 7. 11. 1995, 4 Ob 554/95 SZ 68/207.

2186 : Bénédict Winiger, Helmut Koziol, Bernhard A. Koch & Reinhard Zimmermann, Digest of European
Tort Law. Vol. 1: Essential Cases on Natural Causation, Wien: Springer 397 (2007).
3287 : Bk Ak 0 Fl3E45 0 B13-14; FRIAT » F3£13 » A38°

3188 : OGH 21. 6. 2011, 1 Ob 63/11p EvBI 2012/45.

289 : Koch, supra note 84, at 77.

3290 : OGH 4. 6. 1993, 8 Ob 608/92 EvBl 1994/13.

2191 : Koch, supra note 84, at 77-78; Winiger et al., supra note 86, at 395.
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32193 : Miquel Martin-Casals, Proportional liability in Spain: a bridge too far?, in Uncertain Causation in
Tort Law, 43-66, 54 (Miquel Martin-Casals & Diego M. Papayannis ed., 2015).
2194 : 35 Proportionate liability for apportionable claims

(1In any proceedings involving an apportionable claim:

(a)the liability of a defendant who is a concurrent wrongdoer in relation to that claim is

limited to an amount reflecting that proportion of the damage or loss claimed that the court

considers just having regard to the extent of the defendant's responsibility for the damage

or loss, and

(b)the court may give judgment against the defendant for not more than that amount.

(2)If the proceedings involve both an apportionable claim and a claim that is not an

apportionable claim:

(a)liability for the apportionable claim is to be determined in accordance with the provisions of

this Part, and

(b)liability for the other claim is to be determined in accordance with the legal rules, if any,

that (apart from this Part) are relevant.

(3) In apportioning responsibility between defendants in the proceedings:

(a)the court is to exclude that proportion of the damage or loss in relation to which the

plaintiff is contributorily negligent under any relevant law, and

(b)the court may have regard to the comparative responsibility of any concurrent wrongdoer

who is not a party to the proceedings.
(4)This section applies in proceedings involving an apportionable claim whether or not all
concurrent wrongdoers are parties to the proceedings.
(5)A reference in this Part to a defendant in proceedings includes any person joined as a
defendant or other party in the proceedings (except as a plaintiff) whether joined under this
Part, under rules of court or otherwise.
3295 R A% > 32450 R13 -
3£96 : [2013] HCA 10.
397 : Id, at para 1-2.
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